CONSTITUTION  OF  KANSAS. 


'<?/J/ 


IN  THE  SENATE  OF  THE  UNITED  STATBS, 

FEBRUARY  18,  1858.  i 


IMr.    Douglas  J  from   the   Committee  on   Territories,  submitted    the 

following 

MINORITY    REPORT. 

I  am  constrained  to  withhold  my  assent  from  the  conclusion  to 
which  the  majority  of  the  committee  have  arrived,  for  the  reason, 
among  other  things,  that  there  is  no  satisfactory  evidence  that  the 
constitution  formed  at  Lecompton  is  the  act  and  deed  of  the  people  of 
Kansas,  or  that  it  embodies  their  will.  In  the  absence  of  all  affirma- 
tive evidence  that  the  Lecompton  constitution  does  '"  meet  the  sense  of 
the  people  to  be  affected  by  it,''  and  in  opposition  to  the  overwhelming 
majority  recorded  against  it  at  a  fair  and  valid  election*  held  in  pur- 
suance of  law  on  the  4th  day  of  January,  1858,  it  is  argued  that  the 
Lecompton  convention  was  duly  constituted  with  full  authority  to 
©rdain  a  constitution  and  establish  a  government,  and,  consequently, 
the  proceedings  of  that  convention  must  be  presumed  to.  embody  the 
popular  will,  although  such  presumption  may  be  rebutted  and  over- 
thrown by  the  most  conclusive  evidence  to  the  contrary. 

Inasmuch,  then,  as  the  right  of  Congress  to  accept  the  Lecompton 
constitution  and  impose  it  upon  the  people  of  Kansas,  in  opposition  to 
their  known  wishes  and  recorded  votes,  rests  solely  upon  the  assump- 
tion that  the  proceedings  were  technically  legal  and  regular,  and  that 
the  regularity  of  the  proceedings  must  be  made  to  override  the  popular 
-will,  it  becomes  important  to  inquire  whether  the  convention  was  duly 
^constituted  and  clothed  with  full  power  to  ordain  a  constitution  and 
establish  a  State  government,  to  the  exclusion  of  the  organic  act  and 
territorial  government  established  by  Congress. 

It  is  conceded  that,  on  the  19th  day  of  February,  185T,  the  terri- 
torial legislature  passed  a  law  providing  for  the  election  of  delegates 
t;o  a  convention  to  form  a  constitution  and  State  government ;  and  that 
the  convention,  when  assembled  in  pursuance  of  said  act,  was  vested 
with  all  the  power  which  it  was  competent  for  the  territorial  legisla- 
ture to  confer,  and  which  by  the  terras  of  the  act  was  conferred  on  the 
•convention,  and  no  more.  Did  that  territorial  act  have  the  legal 
n^l  effect  to  authorize  the^convention  to  abrogate  or  suspend  the  territo-gal 
government  established  by  Congress,  and  substitute  a  State  ^'^  ^> 
ment  in  its  place  ? 

This  committee,  in  their  reports,  have  always  held  that  a 
is  not  a  sovereign  power  ;  that  the  sovereignty  qf  a  Terril 
abeyance,  suspended  in  the  United  States  in  trust:  fox  the  peop  a 
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they  beeome  a  State  ;  that  the  United  States,  as  the  trustee^  cannot  he- 
divested  of  the  sovereignty,  nor  the  Territory  he  invested  with  the 
right  to  assume  and  exercise  it,  without  the  consent  of  Congress.  By 
the  Kansas  Nebraska  act  the  people  of  the  Territory  were  vested  with, 
all  the  rights  s.ad  privilegesof  self-government,  on  all  rightful  sub- 
jects of  legislation,  consistent  with  and  in  obedience  to  the  organic  act ;, 
but  they  were  not  authorized,  at  their  own  will  and  pleasure,  to  re- 
solve themselves  into  a  sovereign  power,  and  to  abrogate  and  annul 
the  organic  act  and  territorial  government  established  by  Congress, 
and  to  ordain  a  constitution  and  State  government  upon  their  ruinS;. 
without  the  consent  of  Congress. 

It  would  seem,  from  his  special  message,  that  the  President  is  under 
the  impression  that  the  Kansas-Nebraska  act,  from  the  date  of  its 
passage,  on  the  80th  of  May,  1854,  when  there  were  not  five  hundred 
white  inhabitants  in  the  whole  country,  authorized  the  people  of  those 
Territories,  respectively,  or  ^'any  portion  of  the  same,"  at 'their  own 
sovereign  will  and  pleasure,  ^' to  proceed  and  form  a  constitution  in 
their  own  way,  without  an  express  authoritj^  from  Congress;"  and 
to  suspend  the  authority  of  the  territorial  legislature,  at  least  to  the 
extent  of  depriving  it  of  the  power  to  submit  a  constitution  to  the 
people  for  ratification  or  rejection  before  it  should  be  deemed  the  act 
and  deed  of  the  people  of  Kansas.  With  the  most  profound  respect 
for  the  opinions  of  the  President,  I  must  be  pardoned  for  expressing 
my  firm  convictions  that  neither  the  provisions  of  that  act,  nor  the- 
history  of  the  measure,  nor  the  understanding  of  its  authors  and  sup- 
porters  at  the  time  of  its  enactment,  or  at  any  period  since,  justifies- 
or  permits  the  construction  which  the  President  has  placed  upon  it. 
It  is  certain  that  President  Pierce,  who  signed  and  approved  the  Kan- 
sas-Nebraska act,  and  whose  administration  was  a  unit  in  support  of 
the  measure  at  the  time  of  its  enactment,  did  not  understand  that  it 
authorized  the  people  of  each  or.  either  of  those  Terrritories  ^'  to  pro- 
ceed and  form  a  constitution  in  their  own  way  without  an  express 
authority  from  Con  gres,"  from  the  fact  that  on  the  24th  day  of  January, 
1856,  he  sent  a  special  message  to  Congress,  in  which  lie  recommended 
an  enabling  act  for  Kansas  as  the  appropriate  legislative  remedy  for 
the  evils  complained  of  in. that  Territory.  His  recommendation's  in 
these  v/»ords : 

' '  This^  it  seems  to  me,  can  be  best  accomplished  by  providing  that,, 
w^hen  the  inhabitants  of  Kansas  may  desire  it,  and  shall  be  of  suffi- 
cient numbers  to  constitute  a  State,  a  convention  of  delegates,  duly 
elected  by  the  qualified  voters,  shall  assemble  to  frame  a  constitution, 
and  thus  prepare,  through  regular  and  lawful  means,  for  its  admission 
into  the  Union  as  a  State.  I  respectfully  recommend  the  enactment  of 
a  law  to  that  effect. 

•'  I  recommend,  also,  that  a  special  appropriation  be  made  to  defray 
any  expense  which  may  become  requisite  in  the  execution  of  the  laws 
.^r  4\e  maintenance  ^f  public  order  in  the  Territory  of  Kansas." 

^    "message  of  Pfsesident  Pierce,  containing  this  recommendation, 

■^^ierred  to  the  Committee  on  Territories  by  the  Senate,  and,  after 

y^  lamination  and  matw.re  deliberation,  this  committee,  on  the  12th 

^    /fe^ of  March,  I8p6^  nig.de  an  elaborate  report  in  explanation  and 
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vindication  of  the  principles,  provisions,  and  policy  of  the  Kansas- 
Nebraska  act,  and  arrived  at  the  conclusion  that  ^'the  recommendation 
of  the  President  furnished  the  appropriate  and  legitimate  mode  of 
conducting  the  principles,  provisions,  and  policy  of  the  act  to  a  suc- 
cessful and  final  consummation,  by  the  passage  of  an  act  of  Congress 
authorizing  the  people  of  Kansas  to  hold  a  convention  and  form  a 
constitution  and  State  government,  when  the  inhabitants  of  Kansas 
may  desire  it,  and  shall  be  of  sufficient  numbers  to  constitute  a  State/' 

The  committee,  in  their  report,  responded  to  the  President's  recom- 
mendation in  the  following  language  : 

^'In  compliance  with  the  first  recommendation,  your  committee  ask 
*eave  to  report  a  bill,  authorizing  the  legislature  of  the  Territory  to 
provide  by  law  for  the  election  of  delegates  by  the  people,  and  the 
assembling  of  a  convention  to  form  a  constitution  and  State  govern- 
ment, preparatory  to  their  admission  into  the  Union  on  an  equal  foot- 
ing with  the  original  States,  as  soon  as  it  shall  appear,  by  a  census  to 
be  taken  under  the  direction  of  the  governor,  by  the  authority  of  the 
legislature,  that  the  Territory  contains  ninety-three  thousand  four 
hundred  and  twenty  inhabitants,  that  being  the  number  required  by 
the  present  ratio  of  representation  for  a  member  of  Congress." 

Thus  it  appears  that  the  committee  who  wrote  and  reported  the 
Kansas-Nebraska  bill,  and  the  President  who  approved  and  imparted 
vitality  to  it  by  his  signature,  did  not  mean  by  that  act  to  authorize 
or  recognize  the  right  of  the  people  of  a  Territory,  with  a  few  hundred 
or  even  a  few  thousand  population,  whenever  they  pleased  to  form  a 
constitution  and  State  government,  '' without  an  express  authority 
from  Congress ;"  but,  on  the  contrary,  it  clearly  appears  that  the 
authors  of  the  act  understood,  and  intended  it  to  be  construed  and 
executed  as  meaning,  that  while  the  people  of  those  Territories  re- 
mained in  a  territorial  condition,  they  should  exercise  and  enjoy  all 
the  rights  and  privileges  of  self-government,  in  conformity  with  the 
organic  act,  and  that,  when  they  should  have  the  requisite  number 
"  to  constitute  a  State,"  and  should  desire  it,  Congress  would  give  its 
assent,  in  a  subsequent  act,  to  authorize  them  to  form  a  constitution 
and  State  government,  and  to  come  into  the  Union  on  an  equal  foot- 
ing with  the  original  States  in  all  respects  whatever.  President 
Pierce  did  not  specify  the  number  which  he  deemed  necessary  to  con- 
stitute a  State  ;  nor  did  the  Cincinnati  convention,  on  the  '^  celebrated 
occasion' '  referred  to  by  the  President  in  his  annual  message,  desig- 
nate the  precise  number  which  would  entitle  ^^  the  people  of  all  the 
Territories,  including  Kansas  and  Nebraska,"  to  *^  form  a  constitution 
with  or  without  slavery,  and  be  admitted  into  the  Union  upon  terms 
of  perfect  equality  with  the  other  States  ;"  but  it  is  evident,  from  the 
language  employed,  that  they  did  not  understand  the  right  of  ad- 
mission to  have  accrued  from  the  date  of  the  organization  of  each 
Territory,  nor  when  there  should  be  a  few  hundred  or  a  few  thousand 
inhabitants,  nor  at  whatever  time  the  people  of  the  Territory  should 
feel  disposed  to  claim  the  privilege,  without  reference  to  numbers,  but 
when,  in  the  language  of  President  Pierce,  they  should  *^  he  of  sufficient 
numbers  to  constitute  a  State;"  or,  in  the  language  of  the  Cincinnati 
platform,  as  appears  in  the  extract  copied  into  the  annual  message  of  the 
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President^  '  ^  whenever  the  number  of  their  inlicibiiants  justifies  it;''  or, 
in  the  language  of  the  Committee  on  Territories,  in  the  report  to  which 
I  have  referred,  so  soon  as  it  shall  appear,  by  a  census,  '^that  the 
Territory  contains  ninety-three  thousand  four  hundred  and  twenty 
inhabitants — that  being  the  number  required  by  the  present  ratio  ofrepre- 
sentation  for  a  member  of  Congress.''  So  it  appears  that  each  of  these 
authorities  (if  I  may  be  permitted  to  use  such  a  term  in  this  connexion) 
excludes  the  idea  that  a  Territory  may  proceed  to  form  a  constitution 
and  State  government  whenever  it  pleases  without  the  consent  of 
Congress,  and  irrespective  of  the  number  of  its  inhabitants,  £ind  sus- 
tains the  position  that  a  Territory  is  not  entitled  to  admission,  accord- 
ing to  the  principles  of  the  Federal  Constitution,  until  it  contains 
population  enough  to  constitute  a  State,  and  that  it  is  the  province  of 
Congress,  instead  of  the  Territory,  to  determine  what  that  number 
shall  be.  While  the  Constitution  of  the  United  States  does  not,  in 
terms,  prescribe  the  number  of  inhabitants  requisite  to  form  a  State 
of  the  Union,  yet,  in  view  of  the  fact  that  representation  in  the  House 
of  Eepresentatives  is  to  be  in  the  ratio  of  federal  population,  and  that 
each  State,  no  matter  how  small  its  population,  is  to  be  allowed  one 
representatives,  it  is  apparent  that  the  rale  most  consistent  with  fair- 
ness and  justice  towards  the  other  States,  and  in  harmony  with  the 
general  principles  of  the  Federal  Constitution,  is  that  which,  according 
to  the  ratio  of  population  for  the  time  being,  is  sufficient  for  a  repre- 
sentative in  Congress.  A  reference  to  the  debates  which  have  occurred 
in  all  the  cases  touching  the  sufficiency  of  population  in  the  admission 
of  a  State  will  show  that  the  discussion  has  always  proceeded  on  the 
supposition  that  the  rule  I  have  indicated  was  the  true  one  ;  and  the 
effort  has  been,  on  the  one  side,  to  prove  that  the  proposed  State  had 
sufficient  population,  and,  on  the  other,  that  it  had  not  the  requisite 
numbers  to  entitle  it  to  admission,  in  substantial  compliance  with  that 
rule.  In  view  of  these  facts,  I  respectfully  but  firmly  insist  that 
neither  the  principles  nor  the  provisions  of  the  Kansas-Nebraska  act, 
nor  of  the  Cincinnati  platform,  justifies  the  assertion  that  it  was  the 
intention  to  abrogate  this  wise  and  just  rule,  and  establish  in  lieu  of 
it  the  principle  that  ^'  all  the  Territories,  including  Kansas  and 
Nebraska,"  have  a  right,  whenever  they  please,  and  with  whatever 
population  they  may  happen  to  possess,  '^to  proceed  and  form  a  con- 
stitution, in  their  own  way,  without  an  express  authority  from  Con- 
gress," and  demand  admission  into  the  Union  on  the  plea  that  the 
organic  act  was  an  enabling  act.  I  do  not  insist  that  Congress,  in  the 
exercise  of  a  sound  discretion,  may  not  depart  from  the  rule  to  which 
I  have  referred,  and  make  an  exceptional  case  of  a  Territory  under 
peculiar  circumstances,  as  the  Senate  proposed  and  the  House  of  Eepre- 
sentatives refused  to  do  with  Kansas  in  July,  1856  ;  but  in  such  a 
case,  if  any  can  be  shown  in  our  history,  it  must  be  regarded  as  a  con- 
cession by  Congress,  and  not  the  recognition  of  a  right  in  the  Terri- 
tory. That  the  Senate  concurred  with  President  Pierce  and  the 
Committee  on  Territories,  that  the  Kansas-Nebraska  act  did  not 
authorize  the  people  of  those  Territories  to  proceed  and  form  a  State 
constitution,  whenever  they  chose,  without  the  consent  of  Congress  ; 
and  that  the  passage  of  an  enabling  act  by  Congress  was  the  appro- 
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priate  and  legitimate  mode  of  carrying  into  effect  tlie  principles,  pro- 
visions, and  policy  of  the  Kansas-Nebraska  act,  when  those  Territories, 
respectively,  should  have  the  requisite  population  to  entitle  them  to 
admission  into  the  Union  as  States,  according  to  the  principles  of  the 
Federal  Constitution,  as  guarantied  by  the  treaty  acquiring  the  coun- 
try from  France,  is  made  apparent  by  the  fact  that  on  the  2d  day  of 
July,  1856,  in  pursuance  of  the  said  recommendation  of  the  President 
and  report  of  the  committee,  the  Senate  passed  an  enabling  act  for 
Kansas,  entitled  ^^An  act  to  atdhorize  the  people  of  the  Territory  of 
Kansas  to  form  a  constitution  o.nd  State  govei'^nrnent,  preparatory  to  their 
admission  into  the  Union  on  an  equal  footing  luith  the  original  States." 

I  quote  from  Senate  Journal,  page  414  : 

"  Ordered^  That  the  bill  be  engrossed,  and  read  a  third  time, 

^^  The  said  bill  was  read  the  third  time. 

^^  On  the  question,  Shall  the  bill  pass? 

'''  It  was  determined  in  the  affirmative  :  yeas  33  ;  nays  12. 
^'  On  motion  by  Mr.  Seward, 

^*  The  yeas  and  nays  being  desired  by  one-lifth  of  the  senators 
present, 

'^  Those  who  voted  in  the  affirmative  are — 

^^  Messrs.  Allen,  Bayard,  Bell  of  Tennessee,  Benjamin,  Biggs, 
Bigler,  Bright,  Brodhead,  Brown,  Oass,  Clay,  Crittenden,  Douglas, 
Evans,  Fitzpatrick,  Geyer,  Hunter,  Iverson,  Johnson,  Jones  of  Iowa, 
Mallory,  Pratt,  Pugh,  Eeid,  Sebastian,  Slidell,  Stuart,  Thompson  of 
Kentucky,  Tombs,  Toucey,  Weller,  Wright,  Yulee. 

^'  Those  who  voted  in  the  negative  are — 

^^  Messrs.  Bell  of  New  Hampshire,  Collamer,  Dodge,  Durkee^ 
Fessenden,  Foot,  Foster,  Hale,  Seward,  Trumbull,  Wade,  Wilson. 

*  ^  So  it  was 

^^  Resolved,  That  the  bill  pass,  and  that  the  title  thereof  be  as  afore- 
said." 

From  this  official  record  it  appears  that  no  senator  voted  against 
the  enabling  act  for  Kansas  in  1856  who  had  either  advocated  or  voted 
for  the  Kansas-Nebraska  act  in  1854.  While  it  is  proper  to  remark 
that  those  senators  who  did  vote  against  this  enabling  act  justified 
their  opposition  upon  the  ground  that  the  provisions  of  the  bill,  and 
the  time  and  circumstances  under  which  it  was  proposed  to  press  it_, 
were  not  in  accordance  with  their  views  of  public  policy  and  duty,  and 
not  npon  the  ground  that  the  organic  act  was  a  sufficient  enabling  act 
to  authorize  the  people  of  the  Territory  to  ordain  a  constitution  when- 
ever they  pleased.  -  Greater  significance  and  importance  are  imparted 
to  these  recommendations,  reports,  and  votes  in  favor  of  an  enabling 
act  for  Kansas,  in  view  of  the  fact  that,  a  few  months  previously,  the 
territorial  legisla,ture  had  taken  the  preliminary  step  for  calling 
the  Lecompton  convention,  by  ordering  an  election  to  be  held 
a  few  months  thereafter,  for  or  against  the  convention ;  while 
the  effect,  as  well  as  the  design,  of  the  enabling  act  thus  recom- 
mended by  the  President  and  passed  by  the  Senate  would  have  been, 
if  it  had  passed  the  House  and  become  a  law,  to  arrest  and  put  an  end 
to  this  irregular  and  unauthorized  proceeding  on  the  part  of  the  te^ 
ritorial  legislature,  and  to  substitute  in  place  of  it  a  regular  a^-^ 
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mode  of  proceeding  under  tlie  authority  of  Congress.  Had  tlie  en- 
abling act  become  a  law,  whereby  the  people  of  Kansas  would  have 
been  authorized  to  assume  and  exercise  the  sovereign  power  of  estab- 
lishing a  constitution  and  State  government,  the  proceeding  would 
have  been  regular,  lawful,  and  in  strict  conformity  with  the  true  in- 
tent and  meaning  of  the  Kansas-Nebraska  act.  Then  the  people  of 
Kansas  wonld  have  become  a  sovereign  power,  clothed  with  full  au- 
thority to  establish  a  constitution  and  State  government  in  their  own 
way,  subject  only  to  the  Constitution  of  the  United  States.     But  if  4 

the  proposition  be  true,  that  sovereign  power  alone  can  institute  gov- 
ernments, and  that  the  sovereignty  of  a  Territory  is  in  abeyance, 
suspended  in  the  United  States  in  trust  for  the  people  when  they  be- 
come a  State,  and  the  sovereignty  cannot  be  divested  from  the  hands 
of  the  trustee  and  vested  in  the  people  of  the  Territory  without  the 
assent  of  Congress,  it  follows  as  an  unavoidable  consequence  that  the 
Kansas  legislature,  by  the  act  of  February  19,  1856,  did  not,  and 
could  not,  confer  upon  the  Lecompton  convention  the  sovereign  power 
of  ordaining  a  constitution  for  the  people  of  Kansas  in  the  place  of  the 
organic  law  passed  by  Congress.  The  convention  seems  to  have  been 
conscious  of  this  absence  of  sovereign  power  on  their  part,  and  seeks 
to  supply  the  deficiency  by  referring  the  constitution  to  the  people  at 
an  election  on  the  21st  of  December  last  '■^ for  ratification  or  rejection,'' 
with  the  further  provision  that  ^^  this  constitution  shall  take  effect  and 
he  in  force  from  and  after  its  ratification  by  the  people ,  as  hereinbefore 
provided. ' ' 

I  will  quote  some  of  the  provisions  on  this  point : 

''Before  this  constitution  be  sent  to  Congress,  asking  admission 
into  the  Union  as  a  State,  it  shall  be  submitted  to  all  the  white  male 
inhabitants  of  this  Territory  for  approval  or  disapproval,  as  fol- 
lows," &c. 

And  again : 

''  At  which  election  the  constitution  formed  by  this  convention 
shall  be  submitted  to  all  the  white  male  inhabitants  of  the  Territory 
of  Kansas  in  said  Territory  upon  that  day,  and  over  the  age  of 
twenty-one  years,  for  ratification  or  rejectiony  in  the  following  manner 
and  form,"  &c. 

And  further : 
•  '''Section  16.  This  constitution  shall  take  effect  and  be  in  force 
from  and  after  the  ratification  by  the  people,  as  hereinbefore  pr@- 
vided."  . 

From  these  provisions  it  is  clear  that  the  convention  did  not  openly 
assert  and  exercise  the  authority  to  ordain  and  establish  the  constitu- 
tion by  virtue  of  any  sovereign  power  vested  in  that  body,  but  re- 
ferred it  to  the  people  for  ratification  or  rejection,  under  the  supposi- 
tion that  the  popular  will  expressed  through  the  ballot-box  might 
impart  vitality  and  validity  to  it.     But  before  the  time  arrived  for  ! 

holding  the  election  on  the  ratification  or  rejection  of  the  constitu- 
tion, as  provided  by  the  convention,  the  territorial  legislature  inter- 
posed its  autliority  by  the  passage  of  a  law  providing  that  said  con- 
stitution should  be  submitted  to  the  people  for  ratification  or  rejection 
at  a  fair  election,  to  be  held  in  conformity  with  the  laws  of  the  Terri- 
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tory,  on  the  4tli  day  of  January,  1858.  The  reasons  for  this  legis- 
lative interposition,  by  which  the  vote  on  the  constitution  vr£is  in 
effect  to  be  postponed  from  the  21st  of  December  to  the  4th  of  Jan- 
uary, and  then  held  and  conducted  and  the  returns  made  in  the 
manner  prescribed  by  law,  may  be  deduced  from  the  following  facts  : 

1.  That  while  the  convention  recognized  the  right  of  the  people 
of  Kansas  to  ^'  ratify"  or  '^  reject"  said  constitution,  and  provided 
that  it  should  not  take  effect,  nor  be  submitted  to  Congress  for 
acceptance,  until  so  ratified  at  an  election  to  be  held  for  the  pur- 
pose of  '^  ratification"  or  '^  rejection/'  yet  the  mode  of  submission  pre- 
scribed by  the  convention  was  such  as  to  render  it  impossible  for  the 
people  to  reject  it  at  said  election,  even  if  there  should  be  but  one 
person  offering  to  vote  for  it,  and  twenty  thousand  against ;  since  no 
person  was  to  be  permitted  to  vote  unless  he  would  v©te  for  the  con- 
stitution, and  those  who  should  offer  to  vote  against  the  constitution 
were  to  be  excluded  from  the  polls,  and  deprived,  of  the  privilege  of 
voting  at  all  at  said  election. 

2.  That  the  mode  of  submission  prescribed  by  the  convention  did 
not  fairly  present  the  question  to  the  people,  to  be  decided  at  that 
election^  whether  Kansas  should  be  a  slaveholding  or  a  non-slave- 
holding  State,  for  the  reason  that  while  there  was  known  to  be  many 
pro-slavery  men  residing  in  the  Territory  who  were  anxious  to  vote 
in  favor  of  making  Kansas  a  sla^ieholding  State,  but  were  at  the 
same  time  irreconcilably  opposed  to  that  constitution  ;  and  while  it 
was  also  known  that  there  were  many  free-State  men  resident  in  the 
Territory  who  were  equally  opposed  to  the  constitution,  whether  the 
slavery  clause  should  be  retained  or  excluded  ;  yet  the  convention 
had  provided,  in  effect,  that  no  pro-slavery  man  should  vote  in  favor 
of  making  Kansas  a  slaveholding  State,  unless  he  at  the  same  time 
recorded  his  vote  in  favor  of  the  constitution  ;  nor  should  any  free- 
State  man  vote  in  favor  of  making  Kansas  a  free  State,  unless  he  at 
the  same  time  would  record  his  vote  in  favor  of  the  constitution. 

3.  That,  inasmuch  as  the  convention  did  not  possess  any  legislative 
power,  it  could  not  prescribe,  and  did  not  attempt  to  provide,  any 
penalties  or  punishments  for  illegal  and  fraudulent  voting,  or  for  false 
and  fraudulent  returns,  except  by  a  vague  and  vain  reference  to  the 
territorial  laws. 

4.  That  the  schedule  of  the  constitution  had  taken  the  whole  man- 
agement of  said  election  out  of  the  hands  of  the  territorial  officers, 
and  placed  it  into  the  hands  of  commissioners,  judges,  and  clerks,  to 
be  appointed  by  and  under  the  authority  of  the  president  of  the  con- 
vention ;  and  even  if  the  territorial  laws  could  be  construed  as  appli- 
cable to  the  persons  so  appointed  to  conduct  this  election,  yet  fraudu- 
lent and  spurious  and  forged  returns  could  be  made  with  impunity, 
as  had  been  the  case  in  other  elections,  for  the  reason  that^  by  some 
singular  omission  or  inadvertence,  the  election  laws  of  the  Territory 
failed  to  provide  any  penalties  or  punishment  for  such  offences. 

Do  not  these  facts  furnish  sufficient  reasons  to  justify  the  territorial 
legislature  in  interposing  its  authority,  as  it  did  on  the  17th  of  De- 
riCember,  in  the  passage  of  a  law  which,  in  effect,  postponed  the  elec- 
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-won  on  the  ratification  or  rejection  of  the  constitution  until  the  4th  of 
January,  and  provided  that  on  that  day  a  fair  election  should  he  held, 
at  v/hich  every  legal  voter  in  the  Territory  might  record  his  vote  for  or 
against  the  constitution,  aod  for  or  against  the  slavery  article,  freely 
and  unconditionally,  and  also  made  wise  and  eifective  provision  to 
protect  the  hallot-hox  and  returns  from  fraud  and  violence  ? 

The  result  of  the  election  of  the  4th  of  January  on  the  ratification 
or  rejection  of  the  Lecompton  constitution  was  officially  announced  hy 
the  governor  and  presiding  officers  of  the  two  houses  of  the  legisla- 
ture of^the  Territory,  in  the  following  proclamation  : 

''In  accordance  with  the  provisions  of  an  act  entitled  'An  act  suh- 
mitting  the  constitution  framed  at  Lecompton  under  the  act  of  the 
legislative  assembly  of  Kansas  Territory,  entitled  An  act  to  provide 
for  taking  a  census  and  election  of  delegates  to  a  convention,'  passed 
February  19,  A.  D.  1857,  the  undersigned  announce  the  following  as 
the  official  vote  of  the  people  of  Kansas  Territory  on  the  q^uestions  as 
therein  submitted  on  the  4th  day  of  January,  1858  : 


CJounties. 

Against   the   Le- 
compton consti- 
tution. 

For  the  Lecomp- 
ton constitution, 
with  slavery. 

For  the  Lecomp- 
ton constitution, 
without  slavery. 

Xvcaven  worth .__-- 

1,997 
536 
561 
187 
238 

66 
287 
207 
249 
377 
392 
358 
510 
268 
1.647 
304 
M77 
191 
832 
463 

50 
177 
191 

40 

21 

10 
4 
1 
2 
1 

S 

Atchison ' _. _.. .... 

Doniphan ...._.._.__ 

2 

Brown 

Nemaha         

Marshall 

Eiley 

7 

2 

Pottawatomie     . _. 

Calhoun. ..    . 

Jefferson 

1 
2 
1 
1 
55 
21 

Johnson . 

Lykins - 

Linn ._ 

1 

3 

Bourhon , 

Douglas 

Franklin              __            ,                                      «      ___ 

2 

Anderson  _._              _                       ..>_________«_ 

Allen 

1 
28 

4 

Khawnee 

Coffee ..         

4 

^Voodson ___        __ 

llichardson « ...... 

1 

Breckinridge - 

Madison 

Dji vis .    ... . 

Total 

10,226 

138 

24 
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''Some  precincts  have  not  yet  sent  in  their  returns,  but  the  above 
is  the  complete  vote  received  to  this  date. 

''J.  W.  DENVER, 
^^ Secretary  arid  Acting  Governor. 
''Q.  W.  BABCOCK, 
^^ President  of  tlie  Council. 
''G.  W.  DEITZLEE, 
^^ Speaker  of  the  House  of  Representatives. 
''January  26,  1858." 

From  this  official  proclamation,  it  appears  that  the  Lecompton  con- 
stitution was  repudiated  and  rejected  by  the  people  of  Kansas  at  that 
election  by  a  clear  majority  of  ten  thousand  and  sixty-four  (10,064) 
votes. 

It  is  proper,  however,  to  remark,  that,  notwithstanding  the  legis- 
lature had  provided  by  law  that  the  vote  on  the  ratification  or  rejec- 
tion of  the  constitution  should  take  place  on  the  4th  day  of  January, 
the  friends  of  that  instrument,  in  disregard  of  the  law,  held  an  elec- 
tion on  the  21st  of  December,  under  the  pretended  authority  of  the 
convention;  and  that  it  appears  from  a  proclamation  signed  by  C,  W. 
Babcock,  president  of  the  council,  and  by  G.  W.  Deitzler,  speal?  3r  of 
the  house  of  representatives  of  the  Territory,  who  were  present  by 
invitation  of  John  Calhoun,  president  of  the  convention,  at  the  (>  ant- 
ing of  the  votes,  that  six  thousand  one  hundred  and  forty-three 
(6,143)  votes  were  returned  for  '"'the  constitution  with  slavery,"  and 
that  five  hundred  and  eighty-nine  (589)  votes  were  returned  for  "the 
constitution  with  no  slavery,"  showing  a  majority  of  five  thousand 
five  hundred  and  seventy-four  (5,5*74)  votes  cast  at  that  election  for 
"  the  constitution  with  slavery,"  as  presented  to  Congress  for  adoption. 

It  is  also  stated  in  the  same  proclamation  that  "more  than  one- 
half  of  this  majority  was  cast  at  those  very  sparsely  settled  precincts 
in  the  Territory,  two  of  them  in  the  Shawnee  reserve,  on  land  not 
open  for  settlement,  viz  : 

"Oxford,  Johnson  county^.^tbii.. ^^ ».*....    1,266 

"Shawnee,  Johnson  county.. %^ 729 

"Kickapoo,  Leavenworth  county 1,017 


iC 


Total ...>. 3,012 


"  From  our  personal  knowledge  of  the  settlements  in  and  around 
the  above  places,  we  have  no  hesitation  in  saying  that  the  great  bulk 
of  these  votes  were  fraudulent;  and  taking  into  view  the  other  palpa- 
ble but  less  important  frauds,  we  feel  safe  in  saying,  that  of  the  whole 
vote  polled,  not  over  two  thousand  were  legal  votes  polled  by  the  citi- 
zens of  the  Territory. ' ' 

But  assuming  this  election  to  have  been  fair  and  valid,  although 
not  held  and  conducted  according  to  law,  and  assuming  the  returns 
to  have  been  genuine,  and  the  voters  to  have  been  all  citizens  of  the 
Territory^  notwithstanding  the  recent  developments  of  the  enormous 
frauds  at  the  polls  and  in  the  returns — assuming  all  this,  let  us  see 
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how  the  matter  stands  when  we  compare  the  result  of  the  two  elec- 
tions : 

At  the  election  on  the  4th  of  January,  the  majority  against 

the  constitution  was 10,064 

At  the  election  on  the  21st  of  December,  the  majority  in  favor 

of  the  constitution,  as  presented  to  Congress,  was 5,574 


Showing  a  clear  majority  against  the  constitution,  on  com- 
parison of  the  returns  of  the  two  elections,  and  supposing 
each  to  have  been  fair  and  legal,  of. 4,490 


If,  from  this  calculation^  we  deduct  the  fraudulent  votes,  according 
to  the  statement  of  the  presiding  officers  of  the  two  houses  of  the  legis- 
lature, who  were  present  at  the  opening  of  the  polls  and  the  count- 
ing of  the  votes,  by  the  invitation  of  the  president  of  the  convention, 
■and  we  have  a  majority  of  more  than  eight  thousand,  or  four  to  one  of 
all  the  legal  voters  of  Kansas  in  opposition  to  the  constitution. 

The  manner  in  which  the  advocates  of  the  Lecompton  constitution 
hope  to  avoid  the  force  of  this  overwhelming  verdict  against  it  by  the 
people  of  Kansas  is  explained  in  the  following  passage  from  the  re- 
cent special  message  of  the  President  of  the  United  States,  which  con- 
tains all  that  he  says  upon  the  subject : 

"It  is  proper  that  I  should  briefly  refer  to  the  election  held  under 
an  act  of  the  territorial  legislature,  on  the  first  Monday  of  January 
last_,  on  the  Lecompton  constitution  This  election  was  held  after  the 
Territory  had  been  prepared  for  admission  into  the  Union  as  a 
sovereign  State,  and  when  no  authority  existed  in  the  territorial  legis- 
lature which  could  possibly  destroy  its  existence  or  change  its  charac- 
ter. The  election,  which  was  peaceably  conducted  under  my  instruc- 
tions, involved  a  strange  inconsistency.  A  large  majority  of  the  per- 
sons who  voted  against  the  Lecompton  constitution  were,  at  the  very 
same  time  and  place,  recognizing  its  valid  existence  in  the  most 
solemn  and  authentic  manner,  by  voting  under  its  provisions.  I  have 
yet  received  no  official  information  of  the  result  of  this  election." 

It  is  to  be  regretted  that,  on  the  2d  day  of  February,  the  President 
had  received  no  official  information  of  the  result  of  the  election  held 
on  the  4th  day  of  January,  which  were  published  in  the  "  proclama- 
tion" to  which  I  have  referred,  and  were  republished  in  the  news- 
papers of  this  city  and  of  New  York  as  early  as  the  30th  of  January, 
from  which  proclamation  the  President  would  have  learned,  if  he  had 
received  it,  that  the  people  of  Kansas  had  repudiated  and  rejected  the 
Lecompton  constitution  by  more  than  ten  thousand  majority  at  that 
election.  It  seems,  however,  that  the  President  attaches  no  impor- 
tance to  this  overwhelming  vote  of  the  people  against  the  constitution, 
for  the  reason  that  he  supposes  "this  election  was  held  after  the  Ter- 
ritory had  been  prepared  for  admission  into  the  Union  as  a  sovereign 
State,  and  when  no  authority  existed  in  the  territorial  legislature 
which  could  possibly  destroy  its  existence  or  change  its  character." 
By  what  authority  had  the  Territory  been  prepared  for  admission  into 
the  Union  ?     Certainly  not  by  the  authority  of  Congress,  for  I  have 
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already  shown  that  Congress  withheld  its  assent  when  asked  by  Presi- 
dent Pierce,  in  a  special  message,  to  grant  it.  Was  it  by  authority  of 
the  territorial  legislature  ?  It  is  a  peculiar  doctrine  that  a  territorial 
legislature  may  assemble  a  convention  without  the  assent  of  Congress, 
and  empower  the  convention,  when  assembled,  to  abrogate  or  impair 
the  authority  of  the  territorial  government  established  by  Congress^ 
of  which  the  legislature  is  a  constituent  part.  This  question  does  not 
now  arise  for  the  first  time  in  the  history  of  our  country.  It  arose 
under  the  administration  of  General  Jackson,  on  the  right  of  the  ter- 
ritorial legislature  of  Arkansas  ''  to  prepare  that  territory  for  admis- 
sion into  the  Union  as  a  sovereign  State,  without  any  express  authority 
from  Congress;"  and,  after  mature  deliberation,  Greneral  Jackson 
delivered  the  decision  of  his  administration  upon  the  proposition, 
through  Mr.  Butler,  his  Attorney  General.  I  quote  from  the 
opinion  : 

''To  suppose  that  the  legislative  powers  granted  to  the  general 
assembly  include  the  authority  to  abrogate,  alter,  or  modify  the  ter- 
ritorial government  established  by  the  act  of  Congress,  and  of  which 
the  assembly  is  a  constituent  part,  would  be  manifestly  absurd.  The 
act  of  Congress,  so  far  as  is  consistent  with  the  Constitution  of  the 
United  States  and  with  the  treaty  by  which  the  Territory_,  as  a  part 
of  Louisiana,  was  ceded  to  the  United  States,  is  the  supreme  law  of 
the  Territory  ;  it  is  parimount  to  the  power  of  the  territorial  legisla- 
ture, and  it  can  only  be  revoked  or  altered  by  the  authority  from  which 
it  emanated.  The  general  assembly  and  the  people  of  the  Territory 
are  as  much  bound  by  its  provisions,  and  as  incapable  of  abrogating 
them,  as  the  legislatures  and  people  of  the  American  States  are  bound 
by  and  incapable  of  abrogating  the  Constitution  of  the  United  States. 
It  is  also  a  maxim  of  universal  law,  that  when  a  particular  thing  is 
prohibited  by  law,  all  means,  attempts,  or  contrivances  to  effect  such 
thing  are  also  prohibited  Consequently,  it  is  not  in  the  power  oi 
the  general  assembly  of  Arkansas  to  pass  any  law  for  the  purpose  of 
electing  members  to  a  convention  to  form  a  constitution  and  State 
government,  nor  to  do  any  other  act,  directly  or  indirectly,  to  create 
such  new  government.  Every  such  law,  even  though  it  were  approved 
by  the  governor  of  the  Territory,  would  be  null  and  void  ;  if  passed 
by  them,  notwithstanding  his  veto,  by  a  vote  of  two-thirds  of  each 
branch,  it  would  still  be  equally  void." 

Thus  it  appears  that,  under  the  administration  of  General  Jackson^ 
the  doctrine  obtained — and  I  have  never  heard  its  correctness  ques- 
tioned until  the  present  session  of  Congress — that  a  convention  assem- 
bled under  the  authority  of  a  territorial  legislature,  ''  without  an  ex- 
press authority  from  Congress,"  had  no  right  or  power  to  prepare  the 
Territory  for  admission  into  the  Union  as  a  sovereign  State,  and 
thereby  abrogate  or  impair  the  authority  of  the  territorial  legislature 
over  all  rightful  subjects  of  legislation  consistent  with  the  organic  act. 
If  this  view  of  the  subject  be  correct,  it  follows^,  necessarily,  that  the 
Lecompton  convention,  in  forming  the  constitution,  did  not  by  that 
act,  and  could  not  by  any  act,  impair,  diminish,  or  restrain  the  au- 
thority of  the  territorial  legislature  ;  and  hence,  that  the  constitution 
formed  at  Lecompton,  and  presented  to  Congress  for  acceptance,  should 
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be  considered  and  treated  like  any  other  memorial  or  petition,  which. 
Congress  may  accept  or  reject,  or  disregard,  according  to  the  facts  and 
circumstances  of  the  case.  This  point  was  also  considered  and  decided 
by  General  Jackson's  administration  in  the  Arkansas  case,  as  appears 
by  the  following  extract  from  the  same  opinion  of  Attorney  General 
Butler  : 

^^  But  I  am  not  prepared  to  say  that  all  proceedings  on  this  subject, 
on  the  part  of  the  citizens  of  Arkansas,  will  be  illegal.  They  un- 
doubtedly possess  the  ordinary  privileges  and  immunities  of  citizens 
of  the  United  States.  Among  these  is  the  right  of  the  people  ^  peace- 
ably to  assemble  and  to  petition  the  government  for  the  redress  of 
grievances.'  In  the  exercise  of  this  right,  the  inhabitants  of  Arkansas 
may  peaceably  meet  together  in  primary  assemblies,  or  in  conventions 
chosen  by  such  assemblies,  for  the  purpose  of  petitioning  Congress  to 
abrogate  the  territorial  government,  and  to  admit  them  into  the  Union 
as  an  independent  State.  The  particular  form  which  they  may  give 
to  their  petition  cannot  be  material,  so  long  as  they  confine  themselves 
to  the  mere  right  of  petitioning,  and  conduct  all  their  proceedings  in 
a  peaceable  manner.  And  as  the  power  of  Congress  over  the  whole 
subject  is  plenary  and  unlimited,  they  may  accept  any  constitution, 
however  framed,  which  in  their  judgment  meets  the  sense  of  the  people 
to  he  affected^  by  it.  If,  therefore,  the  citizens  of  Arkansas  think  pro- 
per to  accompany  their  petition  by  a  written  constitution,  framed  and 
agreed  on  by  their  primary  assemblies,  or  by  a  convention  of  dele- 
gates chosen  by  such  assemblies,  I  perceive  no  legal  objection  to  their 
power  to  do  so,  nor  to  any  measures  which  may  be  taken  to  collect 
the  sense  of  the  people  in  respect  to  it ;  provided,  always,  that  such 
measures  be  commenced  and  prosecuted  in  a  peaceable  manner,  in  strict 
subordination  to  the  existing  territorial  government,  and  in  entire  sub- 
serviency to  the  power  of  Congress  to  adopt,  reject^  or  disregard  them  at 
their  pleasure. 

'^  It  is,  however,  very  obvious  that  all  measures  commenced  and 
prosecuted  with  a  design  to  subvert  the  territorial  government,  and  to 
establish  and  put  in  force  in  its  place  a  new  government,  without  the 
consent  of  Congress,  will  be  unlawful.  The  laws  establishing  the 
territorial  government  must  continue  in  force  until  abrogated  by 
Congress  ;  and,  in  the  meantime,  it  will  be  the  duty  of  the  governor, 
and  of  all  the  territorial  officers,  as  well  as  of  the  President,  to  take 
care  that  they  are  faithfully  executed." 

If  we  apply  the  principles  to  Kansas  which  received  the  sanction  of 
Oeneral  Jackson  and  his  administration  in  the  Arkansas  case,  it  be- 
comes apparent  that  the  Lecompton  convention  had  the  right  to  assem- 
ble under  the  protection  of  that  clause  of  the  Constitution  of  the  United 
States  which  secures  to  the  people  the  right  ^'  peaceably  to  assemble,  and 
to  petition  government  for  the  redress  of  grievances ;"  and,  in  the  exer- 
cise of  this  right  of  petition,  they  might  pray  ^'Congress  to  abrogate  the 
territorial  government^  and  to  admit  them  into  the  Union  as  an  inde- 
pendent Stale,"  provided  '^  they  confine  themselves  to  the  mere  right 
of  petitioning,  and  the  constitution  enclosed  in  their  petition  raeets  the 
sense  of  the  people  to  he  affected  by  it,*'  and  also  that  '^such  measures 
be  commenced  and  prosecuted  in  a  peaceable  manner,  in  strict  subor- 
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dination  to  the  existing  territorial  government^  and  in  eyitire  subserviency 
to  the  power  of  Congress  to  adopts  reject^  or  disregard  them  at  their 
pleasure  ;"  but  that  said  convention  could  not  establisli  a  government, 
or  ordain  a  constitution,  or  do  any  other  act,  under  pretence  of  "pre- 
paring- the  Territory  for  admission  into  the  Union  as  a  sovereign 
State,"  calculated  or  intended  to  abrogate,  impair,  or  restrain  the  leg- 
islative power  of  the  Territory  over  all  rightful  subjects  of  legislation 
consistent  with  the  organic  act.  If  these  principles  be  sound — if  the 
doctrine  of  General  Jackson's  administration  in  the  Arkansas  case  be 
correct,  the  President  is  mistaken  in  supposing  that  the  Lecompton 
convention  did,  or  could  do,  any  act  depriving  the  territorial  legisla- 
ture of  the  power  and  right  to  pass  a  law  referring  the  constitution  to 
a  vote  of  the  people  on  the  4th  of  January,  with  the  view  of  ascer- 
taining the  essential  and  all-important  fact  whether  it  "  meets  the 
sense  of  tlie people  to  he  affected,  by  it/'  The  power  of  the  territorial 
legislature  over  the  whole  subject  was  as  full  and  absolute  on  the  lYth 
day  of  December,  when  the  law  was  enacted  providing  for  the  sub- 
mission of  the  constitution  to  the  people  at  the  election  on  the  4th  of 
January,  as  it  was  on  the  19th  day  of  February,  1857,  when  the  legis- 
lature passed  the  act  calling  the  Lecompton  convention  into  existence. 
The  convention  was  the  creature  of  the  territorial  legislature,  was 
called  into  existence  by  its  mandate,  derived  whatever  power  it  pos- 
sessed from  its  enactment,  and  was  bound  to  conduct  all  its  proceed- 
ings ''  in  strict  subordination  to  the  existing  territorial  government,"  as 
well  as  "in  entire  subserviency  to  the  power  of  Congress  to  adopt, 
reject,  or  disregard  them  at  their  pleasure."  Such  being  the  case, 
whenever  the  legislature  ascertained  that  the  convention,  whose  ex- 
istence depended  upon  its  will,  had  devised  a  scheme  to  force  a  constitu- 
tion upon  the  people  without  their  consent,  and  without  any  authority 
from  Congress,  and  which  was  believed  to  be  repugnant  to  the  feelings 
and  hostile  to  the  interests  of  the  people  to  be  affected  by  it,  it  became 
their  imperative  duty  to  interpose  and  exert  the  authority  conferred 
upon  them  by  Congress  in  the  organic  act,  and  arrest  and  prevent  the 
consummation  of  the  scheme  before  it  had  gone  into  operation.  The 
legislature  deserves  credit  for  the  promptness,  wisdom^  and  justice 
which  characterized  its  proceeding  in  this  respect.  The  members  were 
familiar  with  the  wishes  of  the  people,  having  been  elected  after  the 
Lecompton  convention  assembled,  and  before  it  concluded  its  labors, 
and  at  the  end  of  an  exciting  canvass,  in  which  the  origin  and  organi- 
zation of  the  convention,  the  circumstances  under  which  the  delegates 
were  elected,  and  their  pledge  to  submit  the  constitution  to  the  people 
for  ratification  or  rejection,  and  the  various  provisions  which  were  to 
to  be  incorporated  into  the  constitution,  were  all  fully  and  freely  dis- 
cussed by  both  parties  before  the  people.  The  legislature  not  only 
passed  the  act  of  the  17th  of  December  authorizing  the  people  to  vote 
for  or  against  the  constitution  before  it  should  be  sent  to  Congress  for 
acceptance,  but,  in  order  to  prevent  any  action  by  Congress  before  the 
people  should  have  an  opportunity  of  making  their  wishes  known  in 
an  authoritative  and  legal  form,  the  following  preamble  and  resolu- 
tions were  adopted,  as  published  in  the  public  prints,  by  the  unani- 
mous vote  of  the  two  houses : 
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^^  Preamble  and  joint  resolution-sin  relation  to  the  constitution  framed 
at  Lecompton,  Kansas  Territory,  on  the  7th  day  of  November ,  1857. 

^^  Whereas  a  small  minority  of  the  people  living  in  nineteen  of  the 
thirty-eight  counties  of  this  Territory  availed  themselves  of  a  law 
which  enabled  them  to  obstruct  and  defeat  a  fair  expression  of  the 
popular  will,  did  by  the  odious  and  oppressive  application  of  the  pro- 
visions and  partisan  machinery  of  said  law.  procure  the  return  of  the 
whole  number  of  the  delegates  of  the  constitutional  convention  recently 
assembled  at  Lecompton  : 

^'  And  whereas,  hy  reason  of  the  defective  provisions  of  said  law, 
in  connexion  with  the  neglect  and  misconduct  of  the  authorities 
charged  with  the  execution  of  the  same,  the  people  living  within  the 
remaining  nineteen  counties  of  the  Territory  were  not  permitted  to 
return  delegates  to  said  convention,  were  not  recognized  in  its  organi- 
zation, or  in  any  other  sense  heard  or  felt  in  its  deliberations: 

''And  whereas  it  is  an  axiom  in  political  ethics  that  the  people  cannot 
be  deprived  of  their  rights  by  the  negligence  or  misconduct  of  public 
officers  : 

''And  whereas  a  minority — to  wit :  twenty-eight  only  of  the  sixty 
members  of  said  convention — have  attempted,  by  an  unworthy  con- 
trivance, to  impose  upon  the  whole  people  of  this  Territory  a  constitu- 
tion without  consulting  their  wishes,  and  against  their  will : 

"  And  whereas  the  members  of  said  convention  have  refused  to 
submit  their  action  for  the  approval  or  disapproval  of  the  voters  of 
the  Territory,  and  in  thus  acting  have  defied  the  known  will  of  nine- 
tenths  of  the  voters  thereof : 

"  And  whereas  the  action  of  a  fragment  of  said  convention,  repre- 
senting as  they  did  a  small  minority  of  the  voters  of  the  Territory, 
repudiates  and  crushes  out  the  distinctive  principle  of  the  '  Nebraska- 
Kansas  act,'  and  violates  and  tramples  under  foot  the  rights  and  the 
sovereignty  of  the  people  : 

"  And  whereas,  from  the  foregoing  statement  of  facts,  it  clearly 
appears  that  the  people  have  not  been  left  '  free  to  form  and  regulate 
their  domestic  institutions  in  their  own  way,'  but,  on  the  contrary,  at 
every  stage  in  the  anomalous  proceedings  recited,  they  have  been 
prevented  from  so  doing  : 

"  Be  it  therefore  resolved  by  the  governor  and  legislative  assembly  of 
Kansas  Territory,  That  the  people  of  Kansas  being  opposed  to  said 
constitution.  Congress  has  no  rightful  power  under  it  to  admit  said 
Territory  into  the  Union  as  a  State,  and  the  representatives  of  said 
people  do  hereby,  in  their  name  and  on  their  behalf,  solemnly  protest 
against  such  admission. 

"  Resolved,  That  such  action  on  the  part  of  Congress  would,  in  the 
judgment  of  the  members  of  this  legislative  assembly,  be  an  entire 
abandonment  of  the  doctrine  of  non-intervention  in  the  affairs  of  the 
Territory,  and  a  substitution  in  its  stead  of  congressional  intervention 
in  behalf  of  a  minority  engaged  in  a  disreputabl(3  attempt  to  defeat  the 
will  and  violate  the  rights  ol' the  majority. 

Resolved,  That  the  people  of  Kansas  Territory  claim  the  right, 
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through  a  legal  and  fair  expression   of  the  will  of  a  majority  of  her 
citizens^  to  form  and  adopt  a  constitution  for  themselves. 

'^Resolved,  That  the  governor  of  this  Territory  he  requested  to 
forward  a  copy  of  the  foregoing  preamhle  and  resolutions  to  the  Presi- 
dent of  the  United  States,  the  President  of  the  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  to  the  delegate  in  Congress  from  the 
Territory/' 

In  the  face  of  all  these  evidences  that  the  Lecompton  constitution  is 
not  the  act  of  the  people  of  Kansas,  and  does  not  embody  their  will  ; 
that  it  was  formed  by  a  convention  elected  under  an  act  of  the  terri- 
torial legislature,  without  the  consent  of  Congress  ;  that  the  sixty 
delegates  composing  the  convention  were  chosen  by  nineteen  of  the 
thirty-eight  counties  in  the  Territory,  while  the  other  nineteen  coun- 
ties were  entirely  disfranchised,  without  any^  fault  of  their  own,  by 
the  failure  or  refusal  of  the  officers,  whose  duty  it  was,  under  the  law, 
to  take  a  census  and  register  the  voters  in  order  to  entitle  them  to 
vote  for  delegates  ;  that  the  mode  of  submission  to  the  people  for 
*' ratification  or  rejection,"  as  prescribed  by  the  convention,  was  such 
as  to  render  it  impossible  for  the  people  to  reject  it,  for  it  allowed  no 
person  to  vote  who  would  not  vote  for  the  constitution,  and  excluded 
from  the  polls  all  persons  who  desired  to  vote  against  it ;  that  the  only 
reason  assigned  or  believed  to  exist  for  not  allowing  the  people  to  vote 
against  the  constitution,  as  well  as  for  it,  is,  that  a  large  majority  of 
the  people  were  known  to  be  opposed  to  it,  and  would  have  rejected  it 
by  an  overwhelming  majority,  if  they  had  been  allowed  an  oppor- 
tunity ;  that  the  mode  of  submitting  the  ^  ^slavery  article"  was  such  that 
no  man  was  permitted  to  vote /or  making  Kansas  a  slave  State  unless 
he  would  vote  for  the  constitution  at  the  same  time,  nor  was  any  man 
permitted  to  vote  against  making  Kansas  a  slave  State  unless  he  would 
also  vote  for  the  constitution ;  that  by  this  system  of  trickery  in  the 
mode  of  submission  a  large  majority,  probably  amounting  to  four-fifths 
of  all  the  legal  voters  of  Kansas,  were  disfranchised  and  excluded  from 
the  polls  on  the  21  st  of  December ;  that  in  order  to  prevent  the  injustice 
and  wrong  intended  to  be  perpetrated  by  the  trickery  resorted  to  in 
this  mode  of  submission,  and  to  secure  in  place  of  it  a  fair  and  honest 
election,  the  legislature,  on  the  17th  of  December,  passed  a  law  pro- 
viding for  such  an  election  on  the  4th  day  of  January,  at  which  the 
whole  people  should  have  an  opportunity,  freely  and  unconditionally, 
to  vote  for  or  against  the  constitution,  and  for  or  against  the  slavery 
article,  as  they  pleased  ;  that,  at  said  election,  a  majority  ol  more  than 
ten  thousand  of  the  legal  voters  of  Kansas  repudiated  and  rejected  the 
Lecompton  constitution  ;  that  the  election  on  the  4th  of  January  was 
lawful  and  valid,  having  been  fairly  and  honestl}^  conducted,  under 
and  in  pursuance  of  a  valid  law,  which  the  President  v/as  not  only 
bound  to  respect,  but  to  see  faithfully  executed,  the  same  as  all  other 
territorial  laws  which  are  not  inconsistent  with  the  Constitution  of  the 
United  States  and  the  organic  act  of  the  Territory  ;  that  the  election 
on  the  21st  of  December  was  not  valid  and  binding  on  the  people  of 
the  Territory,  for  the  reason  that  it  was  not  held  in  pursuance  of  any 
law  of  the  Territory  or  of  the  United  States,  nor  under  the  authority 
of  any  body  of  men  duly  authorized  to  make  laws  ; — I  repeat,  that  in 
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the  face  of  all  these  facts,  showing  conclusively  that  the  Lecompton 
constitution  is  not  the  act  and  deed  of  the  people  of  Kansas,  and  does 
not  embody  their  will,  we  are  told  by  the  President  of  the  United 
States  that  ''  to  the  people  of  Kansas  the  only  practical  difference  be- 
tween admission  or  rejection  depends  simply  upon  the  fact  whether 
they  can  themselves  more  speedily  change  the  present  constitution,  if 
it  does  not  accord  with  the  will  of  the  majority,  or  frame  a  second 
constitution,  to  be  submitted  to  Congress  hereafter." 

There  is  a  ^^  practical  difference"  far  more  important  than  the  mere 
question  of  time,  and  there  are  principles  involved  infinitely  more  im- 
portant than  the  practical  difference. 

There  is  a  serious  difference  in  practice  as  well  as  in  priDciple, 
whether  the  people  of  Kansas  shall  be  permitted  to  make  and  adopt 
the  constitution  under  which  they  are  to  live,  and  w^ith  which  they 
are  to  be  received  voluntarily  into  the  Union,  or  whether  Congress 
will  force  them  into  the  Union  against  their  will,  and  with  a  consti- 
tution which  they  have  repudiated  by  an  overwhelming  majority  of 
their  votes  at  a  fair  election  held  in  pursuance  of  law,  and  then  main- 
tain it  by  federal  bayonets, 

If  it  be  true,  as  represented  by  the  President,  that  '^  ever  since  the 
period  of  my  (his)  inauguration,  a  large  portion  of  the  people  of 
Kansas  have  been  in  a  state  of  rebellion  against  the  (territorial)  gov- 
ernment;" that  ^""they  have  never  acknowledged,  but  have  con- 
stantly renounced  and  defied  the  government  to  which  they  owe  alle- 
giance, and  have  been  all  the  time  in  a  state  of  resistance  against  its 
authority  ;"  that  ^'  they  would  long  since  have  subverted  it,  had  it 
not  been  protected  from  their  assaults  by  the  troops  of  the  United 
States;"  that  Governor  Walker  ^'considered  at  least  two  thousand 
troops,  under  the  command  of  General  Harney,  were  necessary  for 
this  purpose  ;"  and  that  ''T(the  President)  have  been  obliged,  m 
some  degree,  to  interfere  with  the  expedition  to  Utah,  in  order  to 
keep  down  rebellion  in  Kansas  ;" — I  repeat,  that  if  these  statements: 
be  a  fair  and  impartial  representation  of  the  character,  feelings,  and 
purposes  of  the  people  of  Kansas,  does  it  follow,  as  a  logical  and' 
natural  consequence  from  these  premises,  that  ''  the  speedy  admission 
of  Kansas  into  the  Union"  with  a  constitution  to  which  they  are 
unalterably  opposed,  and  which  they  have  repudiated  by  an  over- 
whelming majority  of  their  votes  at  a  fair  election  held  in  pursuance 
of  law,  *'  would  restore  peace  and  quiet  to  the  whole  country  ;"  that 
*'  domestic  peace  will  be  the  happy  consequence  ofits  admission,"  and 
that  ^'I  (the  President)  will  then  be  enabled  to  withdraw  the  troops 
of  the  United  States  from  Kansas,  and  employ  them  on  other  branches 
of  service  where  they  are  most  needed  ?"  If  it  be  true,  as  alleged,  that 
^'a  large  portion  of  the  people  of  Kansas  are  in  a  state  or  rebellion 
against  the  government,"  and  that  the  rebels  so  far  outnumber  the 
law-abiding  citizens  that  they  would  ''  long  since  have  subverted  the 
territorial  government,  had  it  not  been  protected  from  their  assaults 
by  the  troops  of  the  IJnited  States;"  and  that  "^  they  have  all  the 
time  been  endeavoring  to  subvert  it,  and  to  establish  a  revolutionary 
government"  in  its  place  ;  and  that  '^  up  till  this  moment  the  enemies 
of  the  existing  government  still  adhere  to  their  revolutionary  plans 
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and  purposes  with  treasonable  pertinacity;" — if  these  allegations,  so 
gravely  set  forth  by  the  President  in  his  special  message,  be  true,  do 
they  furnish  satisfactory  evidence  to  authorize  the  belief  or  even 
ojround^  for  hope  that  'Hhe  speedy  admission  of  Kansas  into  the 
Union,"  with  the  Lecompton  constitution,  ''would  restore  peace  and 
quiet  to  the  whole  country,"  and  that  "domestic  peace  will  be  the 
happy  consequence  of  its  admission?" 

It  is  to  be  lamented  that  the  President  does  not  seem  to  compre- 
hend the  nature  and  character  of  the  controversies  which  have  so  un- 
happily disturbed  the  peace  and  marred  the  prosperity  of  Kansas,  and 
the  grounds  upon  which  they  claimed  to  be  justified  in  the  course 
they  have  pursued.    During  the  whole  period  from  the  30th  of  March^ 

1855,  when  the  first  annual  election  was  held  for  members  of  the 
legislature  and  other  officers  in  that  Territory,  until  the  general  elec- 
tion on  the  first  Monday  of  October,  185*7,  the  free-State  party _,  so 
called^  did  boldly,  firmly,  and  persistently  refuse  to  recognize  the  ter- 
ritorial legislature  of  Kansas  as  a  legally  and  duly  constituted  legis- 
lative body,  with  authority  to  pass  laws  which  were  valid  and  bind- 
ing on  the  people  of  Kansas,  for  the  reason,  as  they  alleged,  that  the 
members  of  that  legislature  were  not  elected  by  the  people  of  Kansas, 
but  were  elected  by  four  or  five  thousand  citizens  of  the  adjoining 
State  of  Missouri,  who  are  said  to  have  invaded  the  Territory  on  the 
day  and  a  few  days  previous  to  the  day  of  election,  and,  dividing 
themselves  into  small  parties,  and  spreading  over  all  the  inhabited 
parts  of  the  Territory,  took  possession  of  the  polls  and  drove  away 
the  peaceable  legal  voters,  and  thus  forced  a  legislature  upon  the 
people  of  Kansas  against  their  will,  and  in  violation  of  the  Kansas- 
l^ebraska  act. 

These  are  the  allegations  and  grounds  of  justification  urged  by  the 
free-State  party  in  Kansas  during  the  period  to  which  I  have  referred. 
It  is  no  part  of  my  present  purpose  to  inquire  how  far  these  allega- 
tions are  sustained  by  the  facts,  nor  what  number  of  the  election  dis- 
tricts were  controlled  by  these  illegal  votes,  nor  the  principles  of  law 
applicable  to  the  facts,  or  the  legal  conclusions  properly  resulting  from 
them.  These  questions  were  all  fully  considered  and  elaborately  dis- 
cussed by  me  in  a  report  from  this  committee  on  the  12th  of  March, 

1856.  I  refer  to  them  now,  not  for  the  purpose  of  re-opening  that 
discussion,  or  of  changing  the  conclusions  to  which  I  then  arrived^ 
but  with  the  view  of  showing  upon  what  grounds  the  free-State  party 
claimed  that  they  were  justified  in  withholding  their  allegiance  to  the 
territorial  government  until  a  fair  opportunity  was  aff'orded  the  people 
of  the  Territory  to  elect  their  own  legislature,  in  pursuance  of  the  or- 
ganic law  ;  and  that  from  the  day  on  which  the  members  elected,  in 
October,  assembled  and  organized  as  a  legislative  body,  all  the  oppo- 
nents of  the  Lecompton  constitution  have  recognized  the  territorial 
government  as  valid  and  legitimate,  acknowledging  their  allegiance 
to  it,  and  their  determination  and  duty  to  sustain  and  support  it.  The 
October  election  becomes  a  memorable  period  in  the  history  of  Kansas, 
for  the  additional  reason  that  it  marks  the  date  when  the  Lecomptonites 
changed  their  whole  line  of  policy,  and  formed  the  scheme  of  forcing 
the  constitution  on  the  people  without  their  consent,  and  of  subverting 
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tlie  authority  of  the  territorial  legislature  without  the  consent  of  Con- 
gress. Up  to  this  period  it  had  heen  generally  understood  and  con- 
ceded that  the  convention  had  been  called  for  the  purpose  of  framing 
Sj  constitution  and  submitting  it  to  the  people  for  ratification  or  rejec- 
iionj  and  of  sending  it  to  Congress  for  acceptance,  only  in  the  event 
it  should  be  first  ratified  by  a  majority  of  all  the  legal  voters  of  the 
Territory.  Upon  this  point  there  is  no  room  for  doubt  that  the  Presi- 
dent and  his  cabinet  concurred  with  the  people  of  Kansas,  that  it  was 
the  duty  of  the  convention  to  submit  the  constitution  to  the  people 
fairly  and  unconditionally,  for  ratification  or  rejection,  before  it  could 
be  considered  the  act  and  deed  of  the  people  of  Kansas,  and  that  its 
ratification  by  the  people  must  be  a  condition  precedent  to  the  admis- 
sion of  Kansas  into  the  Union  by  Congress.  The  President,  in  his 
instructions  to  Governor  Walker,  through  his  Secretary  of  State,  under 
date  of  March  30,  said  : 

^^  When  such  constitution  shall  be  submitted  to  the  people  of  the 
Territory,  they  must  be  protected  in  the  exercise  of  their  right  of  voting 
FOR  OR  AGAINST  that  instrument,  and  the  fair  expression  of  the  popular 
will  must  not  be  interrupted  by  fraud  or  violence." 

Governor  Walker,  in  an  official  despatch  to  the  Secretary  of  State, 
under  date  of  June  2,  said  :  '^  On  one  point  the  sentiment  of  the  peo- 
ple is  almost  unanimous — that  the  constitution  must  be  submitted  for 
ratification  or  rejection  to  a  vote  of  the  people  who  shall  be  bona  fide 
residents  of  the  Territory  next  fall."  And  in  his  inaugural  address  to 
the  people  of  Kansas,  Governor  Walker  said  : 

^^  With  these  views,  well  hnoion  to  the  President  and  cabinet,  and 
APPROVED  BY  THEM,  I  accepted  the  appointment  of  governor  of  Kansas. 
My  instructions  from  the  President,  through  the  Secretary  of  State, 
under  date  of  30th  of  March  last,  sustain  the  ^regular  legislature  of 
the  Territory  in  assembling  a  convention  to  form  a  constitution,'  and 
they  express  the  opinion  of  the  President,  that  when  such  constitution 
shall  be  submitted  to  the  people  of  the  Territory,  they  must  be  pro- 
tected in  the  exercise  of  their  right  of  voting  for  or  against  that  instru- 
ment ;  and  the  fair  expression  of  the  popular  will  must  not  be  inter- 
rupted by  fraud  or  violence." 

^^  I  repeat,  then,  as  my  clear  conviction,  that,  unless  the  convention 
submit  the  constitution  to  the  vote  of  all  the  actual  resident  settlers  of 
Kansas,  and  the  election  be  fairly  and  quietly  conducted,  the  constitu- 
tion WILL  BE  AND  OUGHT  TO  BE  REJECTED  BY  CONGRESS." 

These  official  papers,  containing  the  most  solemn  and  unequivocal 
assurances  on  the  part  of  the  President,  the  cabinet,  and  the  governor, 
that  the  constitution  would  be  submitted  to  the  people  for  '^  ratifica- 
tion or  rejection,''  and  that  in  the  event  it  should  not  be  submitted,  it 
*'  will  and  ought  to  be  rejected  by  Congress,''  were  published  and  spread 
broadcast  over  the  Territory,  prior  to  the  election  of  delegates  to  the 
convention,  for  the  purpose  of  satisfying  the  people  that  although 
they  had  been  unjustly  and  foully  treated  in  the  apportionment  of 
delegates  by  the  total  disfranchisement  of  nineteen  counties,  and  the 
imperfect  and  unfair  registration  of  voters  in  the  other  nineteen  coun- 
ties, yet  this  great  wrong  would  not  produce  any  injury  in  the  end, 
for  tlie  reason  that  the  convention  was  compelled  to  submit  the  consti- 
tution to  the  people  for  ^'  ratification  or  rejection,"  and  that  unless  it 
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should  be  thus  submitted  at  a  fair  election  ^  Hlie  constitution  will  he  and 
ought  to  he  rejected  hy  Congress. ' ' 

The  people,  relying  on  these  solemn  pledges  of  the  President,  the 
cabinet,  and  the  governor,  supported  by  the  constant  assurances  of  all 
the  government  officers  in  the  Territory,  and  affirmed  by  the  demo- 
cratic party,  unanimously,  in  their  resolutions  endorsing  the  policy 
of  Governor  Walker,  and  nominating  Governor  Ransom  for  Congress, 
and  confirmed  by  senators  and  representatives  in  Congress  vsrho 
visited  the  Territory,  and  gave  similar  pledges  in  their  speeches  to 
the  people,  were  lulled  into  a  false  and  fatal  security,  under  the  belief 
that  the  great  wrong  perpetrated  in  the  apportionment  for  the  elec- 
tion of  delegates  would  be  corrected  and  rendered  harmless  by  the 
submission  of  the  constitution  to  a  vote  of  the  people  at  a  fair  election 
for  ratification  or  rejection.  Thus  the  matter  stood  when  the  election 
took  place  on  the  first  Monday  of  October  last,  and  resulted  in  the 
total  defeat  of  the  democratic  party _,  and  the  triumph  and  election  of 
free-State  men  for  the  legislature,  for  Congress,  and  for  county 
officers.  This  election  dissipated  the  last  ray  of  hope  on  the  part  of 
the  pro-slavery  men  of  making  Kansas  a  slaveholding  State  by  a  fair 
vote  of  the  people  on  the  ratification  or  rejection  of  the  constitution, 
for  the  obvious  reason  that,  while  it  was  conceded  that  the  whole  of 
the  free- State  party  (so  called)  would  vote  to  a  man  against  a  pro- 
slavery  constitution,  it  was  well  known  that  at  least  one-half  of  the 
democratic  party  would  vote  the  same  way  on  that  question,  thus 
proving  by  the  data  furnished  by  that  election  that  four-fifths,  if  not 
nine- tenths,  of  the  people  were  in  favor  of  making  Kansas  a  free 
State.  The  Lecompton  convention  assembled  and  organized  on  the 
first  Monday  in  September,  one  month  previous  to  the  election,  and, 
after  appointing  the  committee  and  transacting  some  preliminary 
business,  adjourned  until  after  the  election  for  the  purpose  of  avoid- 
ing a  division  in  the  democratic  party  by  disclosing  the  character  of 
the  constitution  until  they  should  ascertain  the  relative  strength  of 
parties  in  the  Territory.  The  result  of  the  election  demonstrated, 
beyond  all  controversy,  that  an  immense  majority  of  the  people  of 
Kansas  were  opposed  to  making  Kansas  a  slave  State,  and  that  if  the 
convention  framed  and  presented  a  slave  State  constitution  for  ap- 
proval or  disapproval,  it  would  inevitably  be  rejected  at  the  election. 

Under  these  circumstances,  the  convention  determined  that,  instead 
of  conforming  their  action  to  the  known  wishes  of  the  people  of  Kan- 
sas, they  would  form  a  slave  State  constitution,  and  submit  it  to  the 
people  in  such  a  form  as  to  render  it  impossible  for  them  to  reject  it, 
by  allowing  those  to  vote  only  who  would  vote  for  it,  and  excluding 
from  the  polls  all  who  proposed  to  vote  against  it.  By  this  disrepu- 
table trick  they  hope  to  save  themselves,  the  President  and  his  cab- 
inet, and  all  who  co-operated  with  them,  from  the  disgrace  of  violated 
pledges  at  the  same  time  that  they  defrauded  the  people  of  Kansas  ol 
the  sacred  rights  of  self-government  guarantied  by  the  organic  act,  by 
forcing  a  constitution  upon  them  without  their  consent  and  against  their 
wishes.  It  is  but  just  to  remark,  that  the  moment  this  scheme  of 
trickery  and  fraud  was  promulgated,  a  large  majority  of  the  demo- 
cratic party,  including  the  better  portion  of  the  pro-slavery  party,  who 
had  acted  with  the  Lecomptonites  up  to  that  time,  instantly  withdrew 
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their  confidence  and  support,  and  denounced  the  measure  as  a  base 
betrayal  of  the  rights  of  the  people.  The  Lecomptonites  were  loyal 
to  the  territorial  government  so  long  as  they  filled  the  offices  and  con- 
trolled its  power  ;  hut  the  moment  they  were  defeated  at  the  election, 
and  the  power  passed  into  the  hands  of  their  opponents,  they  rebelled 
against  it,  defied  its  authority,  and  devised  schemes  to  destroy  its  ex- 
istence. Thus  they  provided:  ^' This  constitution  shall  take  effect^ 
and  be  in  force  from  and  after  its  ratification  by  the  people,  as  herein- 
before provided  ;"  that  is,  from  and  after  the  election  on  the  21st  of  < 
December,  when  the  people  were  permitted  to  vote  for  it,  but  not . 
against  it.  In  this  mode  they  proposed  to  abrogate  and  subvert  the 
territorial  government  established  by  Congress,  by  putting  in  force  a 
State  constitution  without  the  consent  of  Congress.  What  is  this  but  re- 
bellion— open,  naked,  undisguised  rebellion?  Where  is  the  difference 
between  this  and  theTopeka  movement,  which  the  President  denounces 
as-^^  revolutionary  government,"  organized  in  defiance  of  the  authority 
of  the  United  States,  which  it  was  his  duty  to  suppress  with  the 
federal  trbops?  He  says  :  ^'  This  TopeJca  government,  adhered  to 
■with  such  treasonahle  pertinacity ,  is  a  go-vernment  in  direct  opposition  to 
the  existing  government  prescribed  and  recognized,  by  Congress. ' '  Might 
not  the  President  have  said,  with  as  much  fairness  and  justice,  that 
"  this  Lecompton  constitution,  adhered  to  with  such  treasonable  per- 
tinacity, is  a  constitution  in  direct  opposition  to  the  existing  govern- 
ment prescribed  and  recognized  by  Congress  ?  "  If  it  be  said  that  the 
Topeka  constitution  was  framed  and  declared  to  be  in  force  without 
the  consent  of  Congress,  and,  therefore,  '^  revolutionary,"  it  may  be 
answered,  with  equal  truth,  that  the  Lecompton  constitution  was 
framed  and  declared  in  force  without  the  consent  of  Congress,  and, 
consequently,  '^  revolutionary"  for  the  same  reason.  But  we  are  told 
that  the  Lecompton  convention  assembled  under  the  authority  of  the 
territorial  legislature.  It  is  true  that  it  commenced  its  proceedings 
under  the  sanction  of  the  legislature,  and  terminated  its  action  in 
open  rebellion  against  the  authority  of  the  legislature.  When  the 
legislature,  on  the  17th  of  December,  interposed  its  lawful  authority 
to  prevent  the  Lecompton  constitution  from  going  into  effect  until 
ratified  by  the  people  on  the  4th  of  January,  and  accepted  by  Con- 
gress, the  Lecomptonites  defied  the  authority  of  the  legislf^ture  es- 
tablished by  Congress,  and  treated  the  law  with  contempt,  refusing 
to  yield  obedience  to  it,  or  respect  its  mandates,  or  abide  by  theje^^ 
cision  under  it.  ^^^V 

Thus  it  will  be  seen  that,  from  the  time  the  Lecomptonites  lost  pos-^ 
session  of  the  offices  under  the  territorial  government  by  a  fair  elec- 
tion on  the  first  Monday  in  October  last,  in  the  language  of  the  Presi- 
dent, ^^  they  have  all  the  time  been  endeavoring  to  subvert  it,  and 
establish  a  revolutionary  government  under  the  so-called  Topeka 
(Lecompton)  constitution  in  its  stead.  So  it  appears  that  the  Lecomp- 
ton constitution,  as  well  as  the  Topeka  constitution,  was  declared  to 
''  take  effect  and  be  in  force,"  not  only  without  the  consent  of  Con- 
gress, but  in  defiance  and  contempt  of  the  authority  of  the  territorial 
legislature  established  by  Congress.  Hence,  if  it  be  true  that  the  To- 
peka constitution  was  revolutionary^  (and  I  have  always  held  that  it 
was  so,)  for  the  reason  that  it  was  declared  to  take  effect  and  be  in 


CONSTITUTION  OF    KAN8AS.  21 

force  without  the  consent  of  Congress,  and  in  defiance  of  the  authority 
of  the  territorial  legislature,  it  ^  is  undeniable  that  the  Lecomptoii 
constitution  was  ^'  revolutionary"  for  the  same  reason,  and  that  the 
President  of  the  United  States  was  under  the  same  ofiicial  obligation 
to  maintain  the  supremacy  of  the  territorial  law  over  the  Lecompton 
constitution  as  he  was  over  the  Topeka  constitution  until  Congress 
should  otherwise  order  and  direct.  Upon  what  principles  of  fairness 
'or  justice,  then,  can  it  be  urged  that  we  should  admit  Kansas  into  the 
Union  with  the  Lecompton  constitution?  Certainly  not  upon  the  ground 
that  it  is  the  act  and  deed  of  the  people  of  Kansas,  and  fairly  embodies 
•their  will,  for  it  has  been  conclusively  shown  that  it  has  been  repudiated 
by  the  people  by  more  than  10,000  majority  at  a  fair  election  held  in 
pursuance  of  a  valid  law.  Not  upon  the  ground  that  it  was  adopted 
*^  in  strict  subordination  to  the  existing  territorial  government,  and 
in  entire  subserviency  to  the  power  of  Congress  to  adopt,  reject,  or 
disregard  it  at  their  pleasure,"  as  was  held  by  General  Jackson  in  the 
Arkansas  case  to  be  necessary  ;  for  it  has  been  shown,  beyond  all  con- 
troversy, that  it  was  declared  to  ^^  take  effect  and  be  in  force"  in  de- 
fiance of  the  authority  of  the  territorial  legislature,  and  without  the 
consent  of  Congress.  But  the  speedy  admission  of  Kansas  is  urged 
by  the  President  as  ^' a  question  of  mere  expediency,"  in  order  to 
^^  restore  peace  and  quiet  to  the  whole  country,"  and  prevent  ^' a 
revival  of  the  slavery  agitation."  Upon  this  point  the  President 
addresses  a  plausible  and  ingenious  argument  to  that  portion  of  the 
anti-slavery  feeling  of  the  country_,  which,  overlooking  the  great  prin- 
ciple of  self-government  involved,  opposes  the  Lecompton  constitution 
mainly  upon  the  ground  that  it  recognizes  and  establishes  slavery  in 
Kansas,  and  is  willing  to  adopt  the  shortest  and  quickest  mode  of 
abolishing  slavery  and  making  Kansas  a  free  State.  In  order  to  re- 
concile this  anti-slavery  feeling  to  the  admission  of  Kansas  under  the 
Lecompton  constitution,  the  President  presents  and  enforces,  by  argu- 
ment, the  following  propositions: 

1st.  That  '^  it  has  been  solemnly  adjudicated  by  the  highest  judicial 
tribunal  known  to  our  laws,  that  slavery  exists  in  Kansas  by  virtue  of 
the  Constitution  of  the  United  States,  and  that  Kansas  is  therefore, 
at  this  moment,  as  much  a  slave  State  as  Georgia  or  South  Carolina." 

2d.  That  ^^  slavery  can,  therefore,  never  be  prohibited  in  Kansas, 
except  by  means  of  a  constitutional  provision,  and  in  no  other  man- 
ner can  this  be  done  so  promptly,  if  a  majority  of  the  people  desire  it, 
as  by  admitting  it  into  the  Union  under  the  present  constitution," 

3d.  That  ^'  the  people  will  then  be  sovereign,  andean  regulate  their 
own  affairs  in  their  own  way.  If  a  majority  of  them  desire  to  abolish 
domestic  slavery  within  the  State,  there  is  no  other  possible  mode  by 
which  this  can  be  effected  so  speedily  as  by  prompt  admission  ;"  and 
that  *Hhe  legislature  already  elected  may,  at  its  very  first  session, 
submit  the  question  to  a  vote  of  the  people,  whether  they  will  or  will 
not  have  a  convention  to  amend  their  constitution,  and  adopt  all  ne- 
cessary means  for  giving  effect  to  the  popular  will." 

4th.  Inasmuch  as  the  Lecompton  constitution  provides  a  mode  of 
amendment  after  the  year  1864,  and  thereby  excludes  the  possibility 
of  any  lawful  change  until  that  period,  the  President  suggests  that 
Congress  may  remove  this  obstacle,  by  inserting  a  clause  in  the  act  of 
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admission  annulling  so  mucli  of  the  constitution  as  prohibits  anj 
change  until  after  the  year  1864,  and  requires  two-thirds  of  each 
house  of  the  legislature  to  authorize  the  people  to  vote  for  a  conven- 
tioUj  and  declaring  the  right  of  the  legislature  already  elected  to  call 
a  convention,  by  a  majority  vote,  in  violation  of  the  constitution  under 
which  its  members  were  elected,  and  which  they  were  sworn  to  sup-^ 
port.     Let  us  read  the  President's  language  on  this  point : 

^'  If,  therefore,  the  provision  changing  the  Kansas  constitution,  after 
the  year  one  thousand  eight  hundred  and  sixty-four,  could  forcibly  be 
construed  into  a  prohibition  to  make  such  a  change  previous  to  that 
period,  this  prohibition  would  be  wholly  unavailing  ;  and  again  :  If  a 
majority  of  them  (the  people  of  Kansas)  desire  to  abolish  domestic 
slavery  within  the  State,  there  is  no  other  possible  mode  by  which 
this  can  be  effected  so  speedily  as  by  prompt  admission.  The  will  of 
the  majority  is  supreme  and  irresistible  when  expressed  in  an  orderly* 
and  lawful  manner.  They  can  make  and  unmake  constitutions  at 
pleasure.  It  would  be  absurd  to  say  they  can  impose  fetters  on  their 
own  power  which  they  cannot  afterwards  remove.  If  they  could  do 
this,  they  might  tie  their  own  hands  for  a  hundred  as  well  as  for  ten 
years.  These  are  fundamental  principles  of  American  freedom,  and 
are  recognized,  I  believe,  in  some  form  or  other,  by  every  State  con- 
stitution ;  and  if  Congress ^  in  the  act  of  admission,  should  think  proper 
to  recognize  them,  I  can  perceive  no  objection  to  such  a  course.'' 

The  President  can  perceive  no  objection  to  Congress  inserting  a  pro- 
Tision  in  the  act  admitting  Kansas  into  the  Union,  which  abrogates  and 
annuls  an  imperative  provisipn  of  the  constitution,  and  declares  the  right 
of  the  legislature  already  elected  to  take  the  initiatory  steps  to  change 
it  by  a  majority  vote,  in  the  face  of  the  provision  in  the  constitution 
that  such  steps  shall  not  be  taken  unless  ttvo-thirds  of  the  memhers  of 
such  house  concur,  and  not  even  in  that  case  until  after  the  year  1864. 
What  right  has  Congress  to  intervene  and  annul,  alter,  or  even  con- 
strue the  provisions  of  a  State  constitution,  and  license  the  members  of 
the  legislature  to  disregard  their  sworn  obligations  to  support  the  con- 
stitution under  which  they  hold  their  offices?  Where  does  Congress 
obtain  its  authority  to  tell  the  members  of  a  State  legislature  that 
they  are  under  no  obligation  to  respect  and  obey  the  constitution  with 
which  such  State  was  admitted  into  the  Union,  and  that  they  may 
proceed  to  alter  or  abrogate  it  in  a  mode  and  at  a  time  different  from 
that  authorized  or  permitted  in  the  instrument  ?  If  the  Lecompton 
constitution  be  the  act  and  deed  of  the  people  of  Kansas  ;  and  if  it  be 
accepted  by  Congress  as  such,  and  the  State  be  admitted  into  the  Union 
under  it,  I  hold  that  there  is  no  lawful  mode  on  earth  to  change  or 
amend  it,  except  the  one  provided  and  authorized  in  the  constitution 
itself.  I  agree  that  ^Hhe  will  of  the  majority  is  supreme  and  irresisti- 
ble when  expressed  in  an  orderly  and  lawful  manner."  But  the 
question  is,  when  a  constitution  has  once  become  the  supreme  law  of 
a  State,  what  ^^  lawful  manner"  is  there  of  changing  it,  except  the  one 
provided  and  permitted  by  the  constitution  ?  I  agree  with  the  Presi- 
dent, also,  that  ^'the  people  can  make  and  unmake  constitutions  at 
pleasure."  But  how — in  what  manner  is  this  to  be  done  ?  There  are 
two  modes — the  one  lawful,  and  the  other  revolutionary.  When  a  con- 
stitution has  once  become  the  fundamental  law  of  a  State,  there  is  no 
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^^  lawful  manner,"  there  can  be  no  lawful  manner  of  altering,  chang- 
ing, or  abrogating  it,  except  in  pursuance  of  its  provisions.  It  is  true 
that  the  right  of  revolution  remains — that  great  inalienable  right  to 
which  our  fathers  resorted  when  submission  was  intolerable,  and 
resistance  a  less  evilthan  submission. 

Hence,  if  the  Lecorapton  constitution  be  accepted  by  Congress  and  the  State  admitted 
under  it,  while  there  will  be  no  "lawful  manner"  of  amending  or  abrogating  it  until 
after  the  year  1864,  and  then  only  by  the  concurrence  of  two-thirds  of  each  branch  of  the 
legislature,  in  the  first  instance,  followed  by  a  majority  vote  of  all  the  citizens  of  the  State 
and  the  concurrence  of  the  two  houses  of  the  next  legislature,  all  prior  to  the  election  of 
delegates  and  the  assembling  of  a  convention ;  yet  the  revolutionary  right  will  remain  to 
the  people  of  Kansas,  to  be  resorted  to  or  not,  according  as  they  shall  determine  for  them- 
selves, that  it  is  a  less  evil  to  resist  than  to  submit  to  a  constitution  which  was  never  their 
act  and  deed,  and  never  did  embody  their  will.  It  may  be  true  that,  under  this  terrible 
right  of  revolution,  "  if  a  majority  of  the  people  desire  to  abolish  domestic  slavery  in  the 
State,  there  is  no  other  possible  mode  by  which  this  can  be  effected  so  speedily  as  by 
prompt  admission  ;"  but  if  this  "  mode  "  be  resorted  to  under  the  impression  that  it  will 
abolish  slavery  in  Kansas  more  "speedily"  than  any  other  possible  mode,  it  must  be 
understood  to  mean  revolution  if  successful,  and  rebellion  in  case  of  failure.  But  sup- 
pose the  line  of  policy  indicatedby  the  President  should  be  pursued  ;  that  Kansas  be  ad- 
mitted \mder  the  Lecompton  constitution  ;  that  Congress,  in  the  act  of  admission,  recognize 
the  right  of  "  the  legislature  already  elected  at  its  very  first  session  to  submit  the  ques- 
tion to  a  vote  of  the  people,  whether  they  will  or  will  not  have  a  convention  to  amend 
tlieir  constitution,  and  adopt  all  necessary  measures  to  give  effect  to  the  popular  will." 
Suppose  all  this  to  have  been  done,  of  what  relief  will  it  be  to  the  oppressed  people  of  Kansas, 
unless  Mr.  Calhoun  shall  set  aside  the  fraudulent  returns  from  Delaware  Crossing,  or  go- 
behind  the  returns  and  reject  the  fraudulent  votes  at  Kickapoo,  Shawnee,  or  Oxford,  or  at 
other  precincts,  in  order  to  insure  a  majority  in  both  branches  of  the  legislature  opposed 
to  the  Lecompton  constitution,  and  in  favor  of  an  immediate  change  ? 

Unless  the  President  is  prepared  to  inform  us  that  this  is  to  be  done,  it  is  worse  thaa 
mockery  to  talk  about  the  right  of  the  legislature,  "  at  its  very  first  session,"  to  submit  the 
question  to  the  people,  and  to  insert  a  void  clause  in  the  act  of  admission  declaratory  of  a 
right  which  can  be  exercised  only  in  violation  of  the  constitution,  and  by  revolution ;  and 
especially  if  it  is  understood  that,  by  forged  returns  and  fraudulent  votes,  a  majority  of  mem- 
bers are  to  be  declared  elected  in  both  branches  of  the  legislature  who  are  determined  to 
maintain  the  Lecompton  constitution,  and  resist  any  and  all  efibrts  to  change  it.    By  the  ex- 
press command  of  the  consiitution,  the  returns  of  that  election  were  to  be  made  to  the  presi- 
dent of  the  convention  "  within  eight  days"'  after  the  election.     On  the  ninth  day  after  the 
election,  to  wit:  on  the  13th  day  of  January,  the  returns  were  opened  and  counted  by  Mr. 
Calhoun,  as  appears  by  the  proclamation  of  the  presiding  officers  of  the  two  houses  of  the 
legislature,   who    were   present,    by    his   invitation  to'  witness  the  opening  and    counting 
of  the  Votes.     More  than  a  month  has  elapsed  sinee  the  returns  were  opened  and  votes 
counted,  and  Mr.  Calhoun  being  in  this  city,  we  are  not  permitted  to  know  the  result  of  his  de- 
liberations;  whether  the  rumors  of  yesterday  that  the  anti-Lecompton  members  were  elected, 
or  the  rumor  of  to-day  that  the  Lecompton  party  have  triumphed,  or  whether  the  policy  is  tO' 
withhold  the  decision  until  the  State  shall  have  been  admitted,  and,  leaving  each  party  to  infer 
that  the  decision  is  in  their  favor,  compel  Congress  to  act  in  the  dark,  and  wait  patiently  to  find 
out  the  result  of  its  action.     But  suppose  there  should  be  a  majority  in  both  houses  of 
the  legislature  opposed  to  the  Lecompton  constitution  and  in  favor  of  a  change,   what 
can  they  do  towards  relieving  the  people  of  Kansas  from   a  constitution  they  abhor, 
since  it  is  well  understood  that  in  consequence  of  a  large  number  of  votes  cast  for  the 
-•j^^Lecompton  ticket  having  been  returned  to  Governor  Denver  instead  of  Mr.  Calhoun,, 
^^Lecompton  ticket  for  governor  and  State  officers  is  to  be  declared  elected,   thus  ren- 
dering it  morally  certain  that  any  bill  which  the  legislature  might  pass,   having  for  its- 
object  a  change  in  the  constitution,  would  be  defeated  by  the  governor's  veto,  it  not  being 
anticipated  in  any  contingency  that  the  opponents  of  the  Lecompton  constitution  would 
have  a  majority  of  two-thirds  in  each  branch  of  the  legislature  ?     Hence,  it  must  be  appa- 
rent to  all  that,  in  the  event  that  Kansas  is  admitted  under  the  Lecompton  constitution,, 
every  argument  or  proposition  founded  on  the  idea  that  the  people  of  Kansas  will  have 
the  opportunity  of  changing  the  constitution  by  peaceful  means  through  the  instrumen-^ 
tality  of  the  legislature,  must,  in  all  probability,  prove  deceptive  and  delusive.     In  the 
event  that  the  deed  shall  be  consummated,  their  only  alternative  will  be  submission  oi? 
revolution.     Kevolutions  are,  sometimes,  peaceful  and  bloodless.     Constitutions  and  gov- 
ernments have  been  changed  by  revolution,  without  violence  or  bloodshed  ;  but  this  is  the 
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case  only  wliere  the  public  sentiment  in  favor  of  the  change  is  unanimous,  or  approaches 
so  closely  to  unanimity ^as  to  silence  all  opposition.  If  this  should  prove  to  be  the  case 
in  Kansas,  the  people  will  be  able  to  reassert  their  violated  rights  of  self-government  and. 
form  a  constitution  which  will  embody  their  will,  without  violence  or  force ;  but  if,  iA 
the  progress  of  the  revolution,  they  should  meet  with  determined  resistance,  civil  war  or 
unconditional  submission  must  be  the  inevitable  consequence. 

Does  the  history  of  this  Lecompton  constitution,  and  the  character  and  purposes  of  the 
men  engaged  in  the  movement,  and  the  means  employed  to  force  it  upon  an  unwilling 
people,  furnish  an  assurance  that,  after  they  have  realized  all  their  hopes  by  making  the 
constitution  the  fundamental  law  of  the  State,  unalterable  until  after  1864,  and  then 
except  by  a  two-thirds  vote,  they  will,  on  the  day  they  come  into  power  under  it, 
permit  it  to  be  subverted  and  abrogated  by  a  revolutionary  movement,  when  they  will 
have  acquired  the  right,  under  the  Constitution  of  the  United  States,  to  demand  of  the 
President  the  use  of  the  federal  army  to  put  down  the  insurrection,  and  protect  the 
State  '•  against  domestic  violence  ?" 

When  this  demand  shall  be  made  upon  the  President  by  the  **  legislature  already 
elected,  at  its  very  first  session,"  or  by  the  governor,  "  wlienthe  legislature  cannot  be 
convened,"  will  he  not  consider  himself  bound  by  his  official  oath,  and  in  obedience  to 
the  Constitution  of  the  United  States,  to  use  the  federal  troops  to  protect  the  State 
against  domestic  violence,  by  putting  dot^n  the  revolution,  and  suppressing  insurrection, 
and  maintaining  the  authority  of  the  constitution,  until  lawfully  changed  in  the  manner 
prescribed  in  the  instrument  ?  Or,  if  it  could  be  converted  into  a  judicial,  instead  of  a 
political  question,  and  brought  before  the  Supreme  Court  of  the  United  States  for  adjudi- 
cation, can  any  one  doubt  the  decision  ?  Would  not  the  court  be  compelled  to  decide 
that  the  constitution,  having  once  become  the  fundamental  law  of  the  State,  must  be 
respected  and  obeyed  as  such  until  changed  or  annulled,  in  pursuance  of  its  own  provisions? 

Would  not  the  court  be  compelled  to  declare,  as  an  invariable  and  unirersal  rule  of 
interpretation,  that  when  a  constitution  prescribes  one  mode  of  amendment  it  must  be 
understood  and  construed  as  having  thereby  precluded  all  other  modes,  and  prohibited  all 
other  means  of  accomplishing  the  same  object  ?  Suppose  the  people  of  Kansas  should 
attempt  to  change  the  constitution  in  a  mode  and  at  a  time  diiferent  from  that  author- 
ized in  the  instrument,  and  should  proceed  so  far  as  to  adopt  a  new  constitution,  and  set 
up  a  State  government  under  it  by  an  overwhelming  majority,  in  antagonism  t-o  the  con- 
fititution  and  State  government  with  which  Kansas  was  admitted  into  the  Union,  which 
of  these  State  governments  would  the  President  feel  bound  to  recognize  and  "protect 
against  domestic  violence,"  when  applied  to  in  the  manner  provided  in  the  Federal  Con- 
stitution ?  Would  he  not  be  compelled  to  use  the  whole  military  power  of  the  United  States, 
or  so  much  of  it  as  shall  be  necessary,  to  put  down  the  rebellion  and  "  protect  the  State 
against  domestic  violence,"  when  properly  applied  to  ior  that  purpose  ?  Hence  the  ques- 
tion will  arise,  and  it  is  important  to  know  how  it  is  to  be  decided,  in  the  event  there 
shall  be  two  State  governments  in  Kansas,  in  antagonism  with  each  other — the  one  organ- 
ized under  the  Lecompton  constitution,  and  the  other  established  by  the  people  in  oppo- 
sition to  the  Lecompton  constitution — which  will  the  President  recognize  as  valid  and 
legitimate,  and  which  will  he  denounce  as  a  "  revolutionary  government,  adhered  to  with 
6uch  treasonable  pertinacity"  as  to  make  it  his  duty,  under  the  Constitution  of  the  United 
States,  to  put  down  the  insurrection  and  crush  out  the  rebellion  with  the  federal  troops  ? 
It  is  import'ant  that  this  question  should  be  determined,  in  order  that  the  people  of  Kansas 
may  know  how  they  are  to  exercise  that  great  indefeasible  right  of  which  the  President 
gpeaks,  when  he  says,   "  they  can  make  and  unmake  constitutions  at  pleasure." 

Does  he  mean  that  inalienable  right  of  revolution  to  which  every  people  may  resort 
when  their  oppression  is  intolerable,  and  submission  is  a  less  evil  than  resistance  ?  If  so, 
I  fear  that  the  bright  anticipations  of  the  President  would  not  be  fully  realized  when  he 
imagines  that  the  speedy  admission  of  Kansas  into  the  Union  under  the  Lecompton  con- 
stitution "would  restore  peace  and  quiet  to  the  whole  country,"  and  enable  him  "t^ 
withdraw  the  troops  of  the  United  States  from  Kansas,  and  employ  them  on  brandies  of 
the  service  where  they  are  much  needed." 
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